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The matter before the Court is the Mtion for Sunmmary
Judgnent filed by Plaintiff-Trustee John S. Lovald and the
response thereto fil ed by Defendants J.L.B. OF Nevada, Inc., and
J.L.B. Equities, Inc. This is a core proceedi ng under 28 U.S. C
8 157(b)(2). This Decision and acconpanying Order shall
constitute the Court’s findings and conclusions under
Fed. R Bankr.P. 7052. As set forth below, the Mtion will be
granted in part and denied in part.

l.
The present record, when considered in a |I|ight nost

favorable to Defendants, shows that a docunent entitled

“CONSULTI NG AGREEMENT” (“Consulting Agreenent”) was entered into
on March 1, 2002, between J.L.B. Equities, Inc., and The Credit

Store, Inc. The Consulting Agreenment stated J.L.B. Equities,



Inc., would provide Jay L. Botchman as a consultant to The
Credit Store, Inc., for a term of one year comenci ng March 1,
2002, and ending February 28, 2003. The nature of the
consulting services to be provided were not set forth. Under
t he Consulting Agreenent, Botchman was to provide not nore than
50 hours of consulting services per nonth. Conpensati on was to
be $25,000 per nonth. This was to be paid in advance on a
quarterly basis. Under the Consulting Agreenent, The Credit
Store, Inc., also agreed to pay Botchman’s “di rect out-of-pocket
expenses” that were *“actually and reasonably incurred in
connection” with his consulting services. The Consulting
Agreenent provided these expenses would be paid upon invoices
submtted by J.L.B. Equities, Inc. On My 24, 2002, The Credit
Store, Inc., made a wire transfer of $61,000 to J.L.B. Equities,
Inc., which transfer was the genesis of this adversary
proceedi ng.

On August 15, 2002, The Credit Store, Inc., (“Debtor”) filed
a Chapter 11 petition in bankruptcy. Accordingly, Debtor’s May
24, 2002, wire transfer to J.L.B. Equities, Inc., was within one
year before Debtor’s bankruptcy petition. On February 4, 2003,
Debtor converted its Chapter 11 case to a Chapter 7 case. John

S. Lovald was appointed the Chapter 7 case trustee.



On August 12, 2004, Trustee Lovald comrenced an adversary
proceeding against J.L.B. Equities, Inc., and an affiliated
corporation J.L.B. of Nevada, Inc. (collectively hereinafter
“J.L.B.")L. He alleged Debtor’s May 24, 2002, wire transfer to
J.L.B. was avoidable as a constructively fraudul ent transfer
under 11 U.S.C. 88 548(a)(1)(B) and 550(a)(1l) because Debtor did
not receive anything in return from J.L.B. of a reasonably
equi val ent val ue. Trustee Lovald further alleged the $61, 000
paynment was an avoi dable preferential transfer under 11 U S.C.
§§ 547(b), 550, and 551.

On March 14, 2005, Trustee Lovald noved for sunmary
judgnment, arguing no material facts were in dispute and he was
entitled to a judgnent as a matter of |aw under 88 548(a) (1) (B)
and 550(a)(1). In contesting Trustee Lovald s sunmmary judgnent
nmotion, J.L.B. argued evidence needed to be presented on two
I ssues: whet her Debtor was insolvent on the date of the
transfer; and whether the $61,000 transferred from Debtor to

J.L.B. was in consideration of consulting services of reasonably

! Defendants J.L.B. Equities, Inc., and J.L.B. Equities of
Nevada, I nc., have not cont est ed Plaintiff-Trustee’'s
characterization of J.L.B. of Nevada, Inc., as an “alter-ego” of
J.L.B. Equities, Inc., that shares assets and liabilities with
J.L.B. Equities, Inc. It is not clear, however, what role
J.L.B. of Nevada, Inc., played in the Consulting Agreement or in
the subject May 24, 2002, wire transfer.



equi val ent val ue.
1.
The applicable law regarding summary judgnent and the

avoi dance of a constructively fraudulent transfer wunder 11

US C 8 548(a)(1)(B) were set forth in Part Il of this Court’s
decision in Lovald v. Thornton Capital Advisors, Inc., and
Recovery Partners Il, L.L.C. (In re The Credit Store, Inc.),

Bankr. No. 02-40922, Adv. No. 03-4017, slip op. at 25-28 (Bankr.
D.S.D. June 23, 2004). Part Il of that decision is adopted and
deenmed fully incorporated herein.

.

Debtor’s insolvency. Trustee Lovald contends Debtor’s dire
financial straits in 2002 are well docunented. He asks the
Court to consider Debtor’s 10-Qformfiled with the SEC on March
31, 2002; a balance sheet for Credit Store Financial, Inc.
dat ed June 30, 2002, fromwhich, he contends, Debtor is shown to
have had assets of $42,899,574 and liabilities of $46, 881, 461
for a negative equity of alnmobst $4 million; Debtor’s Septenber
16, 2002, schedules in its Chapter 11 case, which show Debtor’s
liabilities exceeded its assets by $16, 323, 157.82; and an 8-K
statenent dated July 9, 2002, that Debtor filed with the SEC, in

whi ch Debtor stated it would seek Chapter 11 protection if its



financial problems were not resolved within the nonth.

J.L.B. offered little in opposition to the Trustee's
argunment and record. J.L.B. argued only that the 10-Q showed a
positive net worth and that the Trustee's efforts to separate
Debtor’s nunbers from Credit Store Financial, Inc.’s nunbers on
that formnerely created an issue of fact.

Trustee Lovald has nmet his burden, as required by Handeen
v. Lamaire (In re Handeen), 12 F.3d 1339, 1346 (8th Cir. 1992),
of showing the record does not contain a genuine issue of
mat eri al fact regardi ng Debtor’s dire financial circunstances on
May 24, 2002. As discussed in Lovald v. Thornton Capital
Advi sors, Inc., Adv. No. 03-4017, slip op. at 25-28, Debtor’s

March 31, 2002, Form 10-Q, bears out Trustee Lovald s assertion
under both 88 548(a)(1)(B)(ii)(l) and (I1), and Debtor’s July
10, 2002, 8-K statenent also bears out Trustee Lovald's
assertions under 8 548(a)(1)(B)(ii)(I1l).

The 10-Q that the Credit Store gave the SEC, while it
may have shown a positive net worth in numbers,
pai nted a very bl eak financial picture. Therein, the
Credit Store acknow edged it was fully | everaged, that
it did not have a positive cash flow and m ght not be
able to achieve one, and that it had a “substanti al
ongoi ng need for capital to finance [its] operations.”
Therein, the Credit Store even warned of i mm nent
defaul t. The Credit Store’s July 10, 2002, 8-K
statenment bears out Trustee Lovald s assertions under
8 548(a)(1)(B)(ii)(Ill) since thereinthe Credit Store



acknow edged that absent refinancing it would not be
able to neet its current obligations.

Lovald v. Thornton Capital Advisors, Inc., Adv. No. 03-4017
slip op. at 26-27. Moreover, the two reports “bookend” the
transfer in question. Debt or gave J.L.B. $61,000 on May 24,
2002, less than two nonths after Debtor’s March 30, 2002, Form
10-Q and just over two nonths before Debtor’s July 10, 2002, 8-K
statenment. Nothing in the record indicates Debtor’s financia
circunst ances changed for the better in the interim

As did the defendants in Lovald v. Thornton Capital
Advi sors, Adv. No. 03-4017, slip op at 27, J.L.B. likew se has
failed to “advance specific facts to create a genui ne issue of
material fact for trial” regarding this issue. See F.D.1.C. v.
Bell, 106 F.3d 258, 263 (8th Cir. 1997). J.L.B. briefly
di scussed only the 10-Q and said the need to separate Debtor’s
asset and liability nunbers fromCredit Store Financial, Inc.’s
nunbers created a question of fact. However, J.L.B. did not
present any evidence that Trustee Lovald s separation of these
nunbers was incorrect. Accordingly, no material facts are in
di spute under 8 548(a)(1)(B)(ii).

Debtor’s receipt of “reasonably equivalent value.” One

i ssue remins: whet her any material facts are in dispute



regardi ng what, if anything, Debtor received in exchange for the
$61,000 wire transfer to J.L.B. See F.D.1.C. v. Bell, 106 F.3d
258, 263 (8th Cir. 1997). The parties’ initial pleadings on
this issue were quite general. The summary judgnent docunents
al so added little.

Trustee Lovald argued in his Conplaint that Debtor did not
receive anything of a reasonably equival ent value in exchange
for the $61,000 and J.L.B. said Debtor did. In his summary
judgnment brief, Trustee Lovald stated J.L.B. was relying on the
Consul ting Agreenent, “a series of airfare charges, telephone
bills and a diary” to support its argument that it gave val ue
for the $61, 000. He argued this docunentation was insufficient
to establish that consulting services were actually rendered by
J.L.B. for Debtor or that the value of these services equated
$61, 000, especially where the docunented expenses described-
above totaled only $20,419.19, and where many of the expenses
were not shown to relate to any consulting services, including
$14,000 for an air anbulance charge. Trustee Lovald also
chall enged the Court not to recognize the alleged services
rendered before the March 1, 2002, date on the Consulting
Agreenent or those services rendered after the $61,000 was

transferred on May 24, 2002. He conceded that, at nost, J.L.B.



incurred consulting rel ated expenses of $1,079. 46.

I n response, J.L.B. submtted several affidavits. Patricia
E. French, secretary for J.L.B. Equities, Inc., stated in her
affidavit that she was Botchman's personal assistant until
Botchman’s death on July 31, 2004. She said Botchman was the
president and sole shareholder of J.L.B. Equities, Inc.
Attached to her affidavit was a copy of the Consulting Agreenent
that was signed by Botchman for J.L.B. Equities, Inc.; the
signature on Debtor’s behalf is undeci pherable. She said Debtor
agreed to pay J.L.B. $61,000, representing three nonthly
paynments of $25,000 each | ess a set off for $14, 000 to rei mburse
a personal expense that Debtor previously had advanced to
Bot chman. French said Botchman devoted alnost all of his
activities to Debtor’s affairs between January 1, 2002, unti
August 11, 2002. She said he nmet regularly in person and by
tel ephone with officers, directors, and attorneys for debtor
French said Botchman reviewed daily reports that were faxed to
himfromDebtor’s offices. French said their tel ephone records
for outgoing calls reflected over nine hours by Botchman to
Debtor’s officers, directors, and attorneys. She said Debtor’s
t el ephone records would reflect outgoing calls from Debtor’s

of fices, but Trustee Lovald had failed to tinely produce them



M chael Philippe, Debtor’s former Chief Financial Oficer,
affied that Botchman rendered the consulting services, that the
effective date of the Consulting Agreenment was March 1, 2002,
and that he consulted with Botchman regularly “seeking his
advice and guidance with respect to matters effecting [sic]
[ Debtor], its financial condition, transactions with | ending
institutions, and other facets of the conpany’s operation.” He
esti mat ed Bot chman averaged several hours of consulting services
each week for Debtor between March 1, 2002, and August 11, 2002,
when Debtor filed its Chapter 11 petition. In his affidavit,
Kevin T. Riordan, a former president and chi ef executive officer
for Debtor, stated al nost the exact sanme things as did Philippe,
except he added he had also consulted wth Botchman at
Bot chman’ s home and office. Riordan said these visits consunmed
in total another 10 to 15 hours.

Former nenbers of Debtor’s board of directors, Ceoffrey A
Thonmpson and Barry Breeman, said they and other board nmenbers
consulted with Botchman on matters regarding Debtor and its
financial condition and plans. They said the consultations were
both i n person and by tel ephone. Thonpson and Breeman esti mat ed
their contacts with Botchman under the Consulting Agreement

exceeded 20 hours.
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Wlliam OBrien stated in his affidavit that his firm
represented Debtor in sonme litigation, and he and his partners
consulted on “many occasi ons” with Botchman. He estimated that

bet ween January 1, 2002, and July 8, 2002, the tinme of these

consultations “was well in excess of 25 hours.”

Trustee Lovald contended all the affidavits should be
di scounted by the Court because they were “filled wth
conclusory opinions as to the ultimte issue - whether JLB
provi ded reasonably equivalent value - rather than actual
factual allegations supporting such a conclusion[.]” He cited

Inre Harris, 209 B.R 990, 997(B.A. P. 10th Cir. 1997), for his
contention.

The Court is satisfied J.L.B.’s affidavits create a genui ne
issue of material fact as to whether consulting services of a
reasonably equivalent value were rendered by Botchman in
exchange for the $61, 000. As required by Rule 56(e) of the
Federal Rules of Civil Procedure, mnade applicable to this
adversary proceedi ng by Fed. R Bankr.P. 7056, the affidavits each
appeared to be nade on personal know edge, and they set forth
sone facts indicating Botchman provided consulting services to

Debt or under the terns of the Consulting Agreenent. See O Bryan

v. KTIV Television, 64 F.3d 1188, 1194 (8th Cir. 1995)(citing
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Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986)(on a
sunmary judgnment notion, the nonnovant’s evidence ordinarily is
to be believed and all justifiable inferences are to be drawn in
t he nonnmovant’s favor)). Accordingly, Trustee Lovald' s notion
for summary judgnment will be denied to the extent evidence needs
to be presented under 8 548(a)(1)(B)(i).

Certainly, J.L.B.’s affiants could have been nore specific
about the nature of the Botchman’s consulting services for
Debt or, when and how his services were used, and when and how
Debtor paid for those services.? The several affidavits
presented by J.L.B. also did little to directly tie Botchman’'s
descri bed contacts with Debtor to the fulfillnment of J.L.B.’s
obligations wunder the Consulting Agreenent. VWile we

unfortunately will not have the

benefit of Botchman's testinmony, his relationships to Debtor or

2 Under the ternms of the Consulting Agreenment, Debtor
shoul d have nmde a $75, 000 advance paynment to J.L.B. for the
first quarter of services (March through May 2002); the May 24,
2002, paynent l|ogically would have been for the second quarter

advance (June through August 2002). Al so, the Consulting
Agreenent required J.L.B. to submt invoices for reinbursenent
of expenses. J.L.B.”s and Debtor’s respective accounting
records should reflect the billing and paynent of those

gquarterly advance and expense i nvoices if services were rendered
by Bot chman under the Consulting Agreenent.
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Debtor’s principals and affiliates and his qualifications to
provide consulting services for Debtor wll need to be
established at trial. This information is needed, first, to

di stinguish his services under the Consulting Agreenment from
ot her contacts and rel ati onshi ps he had wi th Debtor and, second,
to assess the value of any services he rendered under the terns
of the Consulting Agreenent. All these specifics will need to
be developed at trial for the Court to make an appropriate
determ nation under 8§ 548(a)(1)(B)(i) regarding whether J.L.B.
gave Debtor sonething reasonably equivalent in value for the
$61, 000.

An appropriate order will be entered.

Dated this 4th day of August, 2005.

BY THE COURT:
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“Irvin N “Hoyt
Bankruptcy Judge




